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Administration,  Department  of  Energy. 
ACTION:  Notice  of  Proposed  Rulemaking 
and  Public  Hearing. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  hereby  gives  notice  of  a 
proposed  rulemaking  and  public  hearing 
for  the  purpose  of  amending  the 
Mandatory  Petroleum  Price  Regulations 
regarding  the  wholesale  and  retail 
selling  prices  for  propane. 

The  proposed  amendments  will: 

(1)  Revise  Subpart  K  to  allow 
independent  gas  processors  to  calculate 
increased  marketing  costs  on  the  basis 
of  average  marketing  costs  incurred  in 
the  most  recent  twelve  month  period 
immediately  preceding  the  current 
month,  in  a  manner  consistent  with  the 
calculations  by  independent  resellers 
and  retailers  under  Subpart  F; 

(2)  Revise  Subpart  F  to  eliminate  the 
requirement  that  butane  and  natural 
gasoline  sales  be  included  in  the 
computation  of  the  five  million  gallon 
ceiling  that  determines  the  eligibility  of 
small  independent  resellers  and  retailers 
to  use  fixed  non-product  cost  m.arkups 
on  sales  of  propane:  and 

(3)  Incorporate  the  GNP  deflator 
adjustment  on  a  semiannual  basis  to  the 
fixed  cents-per-gallon  markups  (a)  for 
non-product  cost  increases  allowed 
small  resellers  and  retailers  under 
Subpart  F,  and  (b)  marketing  cost 
increases  allowed  refiners  under 
Subpart  E. 

The  issuance  of  this  proposed 
rulemaking  should  not  be  viewed  as 
implying  that  the  Department  has 
decided  not  to  decontrol  propane.  If 
propane  is  decontrolled  prior  to  the 
issuance  of  a  final  rule  in  this 
rulemaking,  the  changes  proposed  here 
would  apply  to  any  standby  pricing 
regulations  that  remain  following 
decontrol. 

DATES:  Written  comments  due  by 
February  17, 1981,  4:30  p.m.  Public 
Hearing  Date:  January  7, 1981, 
Washington,  D.C.  Requests  to  speak  by 
December  29, 1980,  4:30  p.m. 

ADDRESS:  All  comments  and  requests  to 
speak  should  be  submitted  to  the 
Department  of  Energy.  Economic 
Regulatory  Administration,  Office  of  ‘ 
Public  Hearing  Management,  Docket  No. 


ERA-R-8(M3,  Room  B-210.  2000  M 
Street  NW.,  Washington,  D.C.  20461, 

(202)  653-3971. 

HEARING  location:  Room  2105,  2000  M 
Street  NW.,  Washington,  D.C.  20461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karene  Walker  (Hearing  Procedures), 
Department  of  Energy,  2000  M  Street 
NW.,  Room  B-210,  Washington,  D.C. 
20461,  (202)  653-3971. 

William  L.  Webb  (Public  Information), 
Department  of  Energy,  2000  M  Street 
NW.,  Room  B-110,  Washington,  D.C. 
20461,  (202)  653-4055. 

Roger  Miller  (Office  of  Regulatory 
Policy),  Department  of  Energy,  2000  M 
Street  NW.,  Room  7121,  Washington, 
D.C.  20461,  (202)  653-4297. 

William  Funk  or  Christoper  Was  (Office 
of  General  Counsel),  Department  of 
Energy,  1000  Independence  Avenue 
SW.,  Room  6A-127,  Washington,  D.C. 
20585,  (202)  252-6736  or  252-6744. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Proposed  Amendments 

A.  Computation  of  Allowable  Non-Product 
Cost  and  Marketing  Cost  Increases  under 
Subparts  F  and  K 

1.  The  Period  Used  to  Calculate  Current 
Marketing  Costs 

2.  Elimination  of  Sales  of  Butane  and 
Natural  Gasoline  From  the  Ceiling  on 
Sales  Volumes  Applicable  to  the  Use  of 
Fixed  Cents-Per-Gallon  Markups  on 
Retail  and  Wholesale  Sales  of  Propane 
Under  Subpart  F 

B.  Automatic  Semi-Annual  Adjustment  of 
the  Fixed  Markups  for  Increased  Non- 
Product  and  Marketing  Costs 

III.  Procedural  Requirements 

IV.  Written  Comment  and  Public 
Hearing  Pr  ocedures 

I.  Background 

Effective  January  1, 1980,  the  ERA 
adopted  amendments  to  Subparts  E,  F 
and  K  of  Part  212  of  the  Mandatory 
Petroleum  Price  Regulations  that 
permitted  increased  non-product  costs 
to  be  passed  through  in  wholesale  and 
retail  sales  of  propane.  44  FR  77118 
(December  28, 1979).  The  amendments, 
among  other  things,  increased  the  fixed 
cents-per-gallon  markups  allowed  (a) 
small  independent  retailers  of  propane, 
and  (b)  refiners  for  marketing  cost 
increases  on  retail  sales  of  propane. 

Under  Subpart  F  of  the  current 
regulations,  independent  resellers  and 
retailers  with  sales  of  propane,  butane 
and  natural  gasoline  in  excess  of  5 
million  gallons  per  year  must  compute 
non-product  cost  increases  for  propane 
based  on  the  actual  costs  incurred  under 
specific  cost  categories.  Independent 
resellers  and  retailers  with  sales  of 
propane,  butane  and  natural  gasoline  of 
less  than  5  million  gallons  per  year  are 
given  the  option  of  computing  non¬ 
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product  cost  increases  using  the  cost 
categories  applicable  to  larger  firms,  or 
a  fixed  7  cents-per-gallon  markup  on 
retail  sales  of  propane  (except  retail 
sales  of  propane  to  the  petrochemical 
industry,  public  utilities,  and  synthetic 
natural  gas  plants,  where  the  non¬ 
product  cost  markup  is  limited  to  one 
cent-per-gallon,  and  except  with  respect 
to  wholesale  sales,  where  the  markup  is 
limited  to  one-half  cent-per-gallon). 

Refiners  compute  maximum  lawful 
selling  prices  for  propane  pursuant  to 
Subpart  E  of  the  regulations.  Refiners 
are  permitted  to  pass  through  cost- 
justified  non-product  cost  increases 
under  specific  cost  categories.  Refiners 
are  also  permitted  to  recover  cost- 
justified  marketing  costs  up  to  a 
maximum  of  7  cents-per-gallon  on  retail 
sales  of  propane  (except  retail  sales  of 
propane  to  the  petrochemical  industry, 
public  utilities  and  synthetic  natural  gas 
plants,  where  the  allowable  marketing 
cost  increase  is  limited  to  1  cent-per- 
gallon,  and  except  with  respect  to 
wholesale  sales,  where  the  markup  is 
limited  to  one-half  cent-per-gallon). 

Independent  gas  processors  calculate 
maximum  lawful  selling  prices  for 
propane  pursuant  to  Subpart  K.  Subpart 
K  requires  them  to  calculate  their 
increased  processing  and  marketing 
costs  under  specific  cost  categories 
similar  to  those  that  exist  for  large 
resellers  and  retailers  under  Subpart  F 
and  refiners  under  Subpart  E. 

Comments  received  during  the  prior 
rulemaking  proceeding  identified 
additional  propane  pricing  issues  and 
recommended  that  ERA  take  action  to 
address  them.  Commenters  urged  that 
(a)  marketing  cost  increases  be 
computed  similarly  under  Subparts  F 
and  K,  and  (b)  an  automatic  semi-annual 
adjustment  of  the  fixed  cents-per-gallon 
markups  for  marketing  costs  on  sales  of 
propane  on  the  basis  of  the  GNP 
deflator  be  incorporated,  similar  to  the 
automatic  adjustment  incorporated  in 
the  gasoline  pricing  regulations.  While 
we  did  not  take  action  with  respect  to 
those  issues  because  we  considered 
them  to  be  outside  the  scope  of  the 
earlier  rulemaking,  we  indicated  that  we 
would  give  them  further  consideration 
and,  if  warranted,  initiate  a  rulemaking 
proposing  appropriate  amendments  to 
the  price  regulations.  See  44  FR  at  77119. 
Since  adoption  of  the  January  1, 1960 
amendment^  to  the  propane  price 
regulations,  ERA  has  continued  to 
receive  comments  urging  amendment  of 
the  price  regulations  with  respect  to 
those  issues.  After  reviewing  the  effect 
of  the  current  regulations,  we  have 
determined  to  initiate  this  rulemaking  to 
seek  public  comment  on  proposals  that 
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address  the  issues  raised  in  the  prior 
rulemaking. 

The  amendments  proposed  in  this 
rulemaking  have  been  under 
consideration  for  some  time.  No 
inference  should  be  drawn  from  their 
proposal  at  this  time  with  respect  to  the 
possibility  or  timing  of  the  decontrol  of 
propane.  A  number  of  petitions  for 
rulemaking  to  decontrol  propane 
immediately  have  been  filed  with  ERA, 
and  these  petitions  are  under 
consideration  by  the  agency.  These 
corrections  are  appropriate,  we  believe, 
whether  the  propane  price  rules  are  in 
an  active  or  standby  status. 

n.  Proposed  Amendments 

A.  Computation  of  Allowable  Non- 
Product  Cost  and  Marketing  Cost 
Increases  under  Subparts  F  and  K 

1.  The  Period  Used  to  Calculate 
Current  Marketing  Costs.  The  existing 
reseller  and  retailer  price  rule  applicable 
to  sales  of  propane  under  Subpart  F 
permits  the  use  of  average  costs  over  a 
recent  12  month  period  to  determine  the 
amount  of  non-product  cost  increases 
incurred  since  the  twelve  month  base 
period  in  1972-1973.  See  10  CFR  §  212.93 
(b)(4)(iii)(B)  and  the  computation  of  the 

factor.  However,  under  Subpart  K, 
independent  gas  processors  are  only 
permitted  to  use  marketing  costs  in  a 
single  current  month  to  determine  the 
amount  of  increased  marketing  costs 
incurred  since  the  identical  twelve 
month  base  period  as  used  in  Subpart  F. 
See  10  CFR  §  212.166[bKl). 

The  different  method  of  calculation 
provided  for  in  Subpart  K  results  in 
disparities  in  retail  prices  for  propane  in 
local  markets.  By  allowing  the  use  of 
only  the  marketing  costs  in  the  current 
month  rather  than  average  costs  over 
the  most  recent  12  month  period  to 
determine  the  amount  of  increased  costs 
since  the  base  period,  the  Subpart  K 
calculation  is  subject  to  seasonal 
variation  as  sales  volumes  fluctuate 
between  summer  and  winter.  ‘ 

This  occurs  because  a  propane 
marketer’s  fixed  marketing  costs  are 
relatively  constant  over  the  entire  year. 
In  the  summer,  when  demand  is  low  and 
fewer  gallons  of  propane  are  sold,  the 
Subpart  K  calculation  based  only  on  the 
current  month's  costs  results  in  a  high 
per-gallon  marketing  cost.  It  is  unlikely, 
however,  that  the  higher  per-gallon 
marketing  cost  increases  that  are 
incurred  in  the  summer  months  can  be 


'  Under  both  Subparts  F  and  K,  the  total  amount 
of  allowable  costs  are  divided  by  the  sales  volume 
in  the  appropriate  current  and  base  periods  of 
measurement  to  yield  costs  on  a  cents-per-gallon 
basis.  Costs  in  the  current  period  are  compared  with 
costs  in  the  base  period  to  determine  the  cents-per- 
gallon  increase. 


recovered  by  independent  gas 
processors  on  sales  of  propane  because 
of  market  conditions  and  the  lower 
prices  of  competitors  that  calculate 
prices  pursuant  to  Subpart  F.  In  the 
winter,  when  demand  is  high  and 
increased  volumes  of  propane  are  sold, 
the  Subpart  K  calculation  results  in  a 
low  per-gallon  marketing  cost  for  gas 
processors.  Notwithstanding  the 
banking  provisions  for  unrecovered 
increased  marketing  costs,  it  appears 
that  in  the  winter  some  independent  gas 
processors  may  be  required  to  undersell 
competitors  that  calculate  prices 
pursuant  to  Subpart  F,  because  of  their 
lower  marketing  cost  increases. 

Comments  received  during  the  prior 
rulemaking  concerning  this  issue 
indicated  that  the  different  treatment  of 
the  increased  marketing  cost 
calculations  under  Subparts  F  and  K 
was  the  cause  of  price  disparities  at  the 
.  retail  level  between  large  independent 
retailers  and  independent  gas 
prodessors  with  retail  marketing 
operations.  Requests  for  rulemakings 
and  correspondence  received  by  the 
agency  appear  to  confirm  that  market 
distortions  with  respect  to  retail  prices 
of  propane  have  resulted  primarily 
because  of  the  different  regulatory 
treatment  under  Subparts  F  and  K. 

Accordingly,  we  propose  to  revise  the 
method  by  which  independent  gas 
processors  calculate  increased 
marketing  costs  under  Subpart  K  to 
make  it  conform  with  the  calculation  of 
increaed  non-product  costs  by  large 
resellers  and  retailers  under  Subpart  F. 
We  believe  that  allowing  costs  in  the 
current  period  to  be  averaged  over  the 
most  recent  12  months  promotes  the 
objectives  of  the  Emergency  Petroleum 
Allocation  Act  of  1973,  as  amended,  by 
eliminating  economic  distortion  in 
accordance  with  section  4(b)(l)(I)  and 
enhancing  the  competitive  viability  of 
all  marketers  in  accordance  with  section 
4(Bj(l)(Dj. 

Specifically,  we  propose  to  modify  the 
calculation  of  increased  marketing  costs 
set  forth  in  10  CFR  §  212.166(b)(1).  The 
amendment  would  require  firms  to 
average  the  total  amount  of  allowable 
costs  incurred  in  the  most  recent  twelve 
month  period  ending  on  the  last  day  of 
the  month  immediately  preceding  the 
current  month.  Total  allowable 
marketing  costs  over  the  recent  twelve 
month  period  would  be  divided  by  the 
volume  of  natural  gas  liquids  and 
natural  gas  liquid  products  sold  by  the 
firm  during  the  same  period  to 
determine  the  marketing  costs  for  the 
“current"  month  on  a  cents-per-gallon 
basis.  Marketing  costs  during  the  base 
period  calculated  on  a  cents-per-gallon 


basis  would  be  subtracted  from  the 
“current”  marketing  costs  to  determine 
the  amount  of  increased  marketing  costs 
permitted  to  be  passed  through  on  a 
proportionate  basis  on  sales  of  propane. 

2.  Elimination  of  Sales  of  Butane  and 
Natural  Gasoline  From  the  Ceiling  on 
Sales  Volumes  Applicable  to  the  Use  of 
Fixed  Cents-Per-Gailon  Markups  on 
Retail  and  Wholesale  Sales  of  Propane 
under  Subpart  F.  We  propose  to  amend 
section  212.93(b)(4)  of  Subpart  F  of  the 
regulations  to  eliminate  the  requirement 
that  independent  resellers  and  retailers 
include  exempt  butane  and  natural 
gasoline  sales  in  the  computation  of  the 
five  million  gallon  ceiling  that 
determines  their  eligibility  to  use  fixed 
nonproduct  cost  markups  on  retail  and 
wholesale  sales  of  propane.  Currently, 
only  sellers  with  annual  sales  of  less 
than  five  million  gallons  of  propane, 
butane  and  natural  gasoline  are 
permitted  to  use  the  fixed  cents-per- 
gallon  non-product  cost  markups  on 
sales  of  propane  under  section 
212.93(b)(4)(iii)(A). 

In  view  of  the  fact  that  butane  and 
natural  gasoline  have  been  decontrolled 
since  January  1. 1980  and  little  butane 
and  natural  gasoline  is  marketed  at 
retail  by  small  independent  retailers,  we 
believe  that  it  is  no  longer  appropriate  to 
include  sales  of  those  products  to 
determine  the  eligibility  of  sellers  to  use 
the  fixed  non-product  cost  markups  on 
sales  of  propane.  We  also  believe  that 
the  proposed  amendment  will  provide 
more  firms  with  the  option  of  using  the 
fixed  markups  on  sales  of  propane.  The 
proposal  provides  sellers  with  the 
opportunity  to  make  a  one-time  election 
30  days  from  the  effective  date  of  a  final 
rule  to  use  the  fixed  non-product  cost 
markups  allowed  under  section 
212.93(b)(4)(iii)(A).  Once  an  election  is 
made  to  calculate  the  passthrough  of 
increased  non-product  costs  on  a  cost 
justified  basis  pursuant  to  subparagraph 
(B)  of  that  section,  however,  a  seller 
may  not  thereafter  elect  to  use  the  fixed 
non-product  cost  markups  permitted 
pursuant  to  subparagraph  (A). 

B.  Automatic  Semi-Annual  Adjustment 
of  the  Fixed  Markups  for  Increased 
Non-Product  and  Marketing  Costs 

We  propose  to  amend  the  regulations 
to  incorporate  a  semi-annual  adjustment 
to  the  fixed  cents-per-gallon  markups  for 
increased  marketing  costs  on  wholesale 
and  retail  sales  of  propane  allowed 
refiners,  and  increased  non-product 
costs  on  sales  by  small  independent 
resellers,  and  retailers  to  reflect 
increases  in  the  GNP  deflator. 
Specfically,  we  propose  to  modify  the 
fixed  cents-per-gallon  markups  on  sales 
of.propane  contained  in  Subparagraph 
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VI  of  the  Fi‘  factor  in  section 
212.83(c)(2)(iii](E)  and  section 
212.93(b)(4)(iii)(A)  based  on  the 
percentage  increase  in  the  GNP  deflator 
from  the  date  of  adoption  of  the  existing 
nonproduct  cost  allowance  applicable  to 
the  type  of  sale  involved  to  the 
projected  fourth  quarter  of  1980.  The 
proposed  adjustment  would  affect  all 
'Categories  of  sales  of  propane,  including 
retail  sales,  retail  sales  to  the 
petrochemical  industry,  public  utilities, 
and  synthetic  natural  gas  plants,  and  all 
other  sales.  Based  on  the  proposed 
method  of  calculating  the  intital 
adjustment,  the  fixed  cents-per-gallon 
markups  applicable  for  the  current  six 
month  period  would  be  8.0  cents-per- 
gallon  for  retail  sales,  1.5  cents-per- 
gallon  for  retail  sales  to  the 
petrochemical  industry,  public  utilities 
and  synthetic  natural  gas  plants,  and  0.8 
cents-per-gallon  for  all  other  sales.  We 
propose  to  adjust  these  markups  semi¬ 
annually,  consistent  with  the  time  and 
method  of  adjustment  of  the  fixed 
markups  applicable  to  gasoline 
marketers.  Our  proposal  would  ensure 
that  these  propane  marketers  are  treated 
the  same  as  other  marketers  of 
controlled  products. 

ERA  invites  comments  on  the  merits 
of  this  proposed  modification,  including 
the  appropriateness  of  the  inflation 
index  proposed. 

III.  Procedural  Requirements 

A.  Section  404  of  the  DOE  Act 

Pursuant  to  the  requirements  of 

Section  404(a)  of  the  Department  of 
Energy  Organization  Act  (DOE  Act),  we 
have  referred  this  proposed  rule  to  the 
Federal  Energy  Regulatory  Commission 
for  a  determination  whether  the 
proposed  rule  would  significantly  affect 
any  matter  within  the  Commission’s 
jurisdiction.  The  Commission  will  have 
until  the  close  of  the  public  comment 
period  to  make  this  determination. 

B.  Section  7  of  the  FEA  Act  and  NEP A 
Considerations 

Pursuant  to  Section  7(a)  of  the  Federal 
Energy  Administration  Act  of  1974  (15 
U.S.C.  787  et  seq.,  Pub.  L.  No.  93-275,  as 
amended),  the  requirements  of  which 
remain  in  effect  under  Section  501(a)  of 
the  DOE  Act,  the  delegate  of  the 
Secretary  of  Energy  shall,  before 
promulgating  proposed  rules, 
regulations,  or  policies  affecting  the 
quality  of  the  environment,  provide  a 
period  of  not  less  than  five  working  days 
during  which  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
may  provide  written  comments 
concerning  the  impact  of  such  rules, 
regulations,  or  policies  on  the  quality  of 


the  environment.  Such  comments  shall 
be  published  together  with  publication 
of  notice  of  the  proposed  action. 

A  copy  of  the  notice  was  sent  to  the 
EPA  Administrator.  The  Administrator 
indicated  that  he  does  not  foresee  these 
actions  having  an  unfavorable  impact  on 
the  quality  of  the  environment  as  related 
to  the  duties  and  responsibilities  of  the 
EPA. 

The  Assistant  Secretary  for 
Environment  has  determined,  after 
consultation  with  the  Office  of  the 
General  Counsel,  that  these 
amendments  would  not  significantly 
affect  the  quality  of  the  human 
environment  within  the  meaning  of  the 
National  Environmental  Policy  Act 
(NEPA,  42  U.S.C.  4321,  et  seq.). 

Therefore,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  will  be  necessary. 

C.  Executive  Order  12044 

In  accordance  with  Executive  Order 
No.  12044,  “Improving  Government 
Regulations”  (43  FR  12661,  March  24, 

1978)  and  DOE’s  implementing  Order 
2030.1,  “Procedures  for  the  Development 
and  Analysis  of  Regulations,  Standards, 
and  Guidelines”  (44  FR  1032,  January  3, 

1979) ,  an  analysis  of  the  economic 
impact  of  the  proposed  amendments  has 
been  prepared  and  is  attached  as  an 
appendix  to  this  notice.  The  analysis 
concludes  that  the  potential  price 
increases  resulting  from  the  proposed 
amendments  will  be  less  than  $100 
million  per  year.  Accordingly,  the 
proposed  amendments  are  not  likely  to 
have  a  major  impact  and  a  Regulatory 
Analysis  has  not  been  prepared. 

You  are  invited  to  submit  comments 
on  the  analysis  at  the  same  time  you 
submit  comments  on  the  proposed  rule. 
All  comments  will  be  taken  into  account 
before  the  preparation  of  any  final  rule 
that  may  be  adopted. 

IV.  Written  Comments  and  Public 
Hearings  Procedure 

A.  Written  Comments 

You  are  invited  to  participate  in  this 
proceeding  by  submitting  data,  views,  or 
arguments  with  respect  to  the  matters 
set  forth  in  this  notice.  All  comments 
should  be  submitted  by  4:30  p.m.,  e.s.t., 
on  the  date  set  forth  in  the  “DATES” 
section  of  this  notice.  Comments  should 
be  submitted  to  the  appropriate  address 
indicated  in  the  “ADDRESSES”  section 
of  this  preamble  and  should  be 
identified  on  the  outside  envelope  and 
on  documents  submitted  with  the 
designation  “Amendments  to  Propane 
Pricing  Regulations”  Docket  No.  ERA- 
R-80-45.  Ten  copies  should  be 
submitted.  All  comments  received  by 


the  ERA  will  be  available  for  public 
inspection  in  the  DOE  Freedom  of 
Information  Office,  Room  lE-190, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.,  and  in 
the  ERA  Office  of  Public  Information, 
Room  B-110,  2000  M  Street,  N.W., 
Washington,  D.C.,  between  the  hours  of 
8:00  a.m.  and  4:30  p.m.,  Monday  through 
Friday. 

Any  information  or  data  submitted 
which  you  consider  to  be  confidential 
must  be  so  identified  and  submitted  in 
writing,  one  copy  only.  We  reserve  the 
right  to  determine  the  confidential  status 
of  the  information  or  data  and  to  treat  it 
according  to  our  determination. 

B.  Public  Hearing 

1.  Procedure  for  request  to  make  oral 
presentation.  The  time  and  place  for  the 
hearing  is  indicated  in  the  “DATES”  and 
“ADDRESSES”  sections  of  this 
preamble.  If  necessary  to  present  all 
testimony,  the  hearing  will  resume  at 
9:30  a.m.  on  the  next  business  day 
following  the  scheduled  date  of  the 
hearing. 

You  may  make  a  written  request  for 
an  opportunity  to  make  an  oral 
presentation  at  the  hearing.  The 
requests  should  contain  a  telephone 
number  where  you  may  be  contacted 
during  the  day  before  the  hearing. 

If  you  are  selected  to  be  heard  at  the 
hearing,  we  will  notify  you  before  4:30 
p.m.,  December  31, 1980.  You  will  be 
required  to  submit  100  copies  of  your 
statement  to  Room  B-210,  2000  M  Street, 
N.W.,  Washington,  D.C.  20461,  by  4:30 
p.m.,  January  6, 1981. 

2.  Conduct  of  the  Hearing.  We  reserve 
the  right  to  select  the  persons  to  be 
heard  at  the  hearing,  to  schedule  their 
respective  presentations,  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearing.  The  length  of 
each  presentation  may  be  limited,  based 
upon  the  number  of  persons  requesting 
to  be  heard. 

An  ERA  official  will  be  designated  to 
preside  at  the  hearing.  This  will  not  be  a 
judicial  or  evidentiary  type  hearing. 
Questions  may  be  asked  only  by  those 
conducting  the  hearing.  At  the 
conclusion  of  all  initial  oral  statements, 
each  person  who  has  made  an  oral 
statement  will  be  given  the  opportunity, 
if  he  or  she  so  desires,  to  make  a 
rebuttal  statement.  The  rebuttal 
statements  will  be  given  in  the  order  in 
which  the  initial  statements  have  been 
made  and  will  be  subject  to  time 
limitations. 

You  may  also  submit  questions,  to  be 
asked  by  the  presiding  officer  of  any 
person  making  a  statement  at  the 
hearing,  to  the  addresses  indicated 
above  for  requests  to  speak  before  4:30 
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p.m.  on  the  day  before  the  hearing.  If 
you  wish  to  ask  a  question  at  the 
hearing,  you  may  submit  the  question,  in 
writing,  to  the  presiding  officer.  The 
ERA  or,  if  the  question  is  submitted  at 
the  hearing,  the  presiding  officer  will 
determine  whether  the  question  is 
relevant,  and  whether  time  limitations 
permit  it  to  be  presented  for  answer. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  presiding 
officer. 

A  transcript  of  the  hearing  will  be 
made.  The  entire  record  of  the  hearing, 
including  the  transcript,  will  be  retained 
by  the  ERA  and  made  available  for 
inspection  in  the  DOE  Freedom  of 
Information  Office,  Room  lE-190, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.,  and  in 
the  ERA  Office  of  Public  Information, 
Room  B-110,  2000  M  Street,  N.W., 
Washington,  D.C.,  between  the  hours  of 
8:00  a.m.  and  4:30  p.m.,  Monday  through 
Friday.  You  may  purchase  a  copy  of  the 
transcript  from  the  reporter. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
K  U.S.C.  §  751  et  seq..  Pub.  L.  93-159,  as 
amended.  Pub.  L  93-511,  Pub.  L.  94-99,  Pub. 

L.  94-133,  Pub.  L  94-163,  and  Pub.  L.  94-385: 
Federal  Energy  Administration  Act  of  1974, 

15  U.S.C.  §  787  et  seq..  Pub.  L.  93-275,  as 
amended.  Pub.  L.  94-332,  Pub.  L.  94-385,  Pub. 
L.  95-70,  and  Pub.  L  95-91;  Energy  Policy  and 
Conservation  Act,  42  U.S.C.  §  6201  et  seq.. 
Pub.  L.  94-163,  as  amended.  Pub.  L.  94-385, 
Pub.  L.  95-70,  Pub.  L.  95-619,  and  Pub.  L.  96- 
30;  Department  of  Energy  Organization  Act, 
42  U.S.C.  §  7101  et  seq..  Pub.  L.  95-91,  Pub.  L. 
95-509,  Pub.  L  95-619,  Pub.  L.  95-620,  and 
Pub.  L.  95-621;  E.0. 11790,  39  FR  23185:  E.O. 
12009,  42  FR  46267) 

In  consideration  of  the  foregoing.  Part 
212  of  Chapter  II,  Title  10  of  the  Code  of 
Federal  Regulations,  is  proposed  to  be 
amended  as  set  forth  below. 

Issued  in  Washington,  D.C.,  December  12, 
1980. 

Hazel  R.  Rollins, 

Administrator,  Economic  Regulatory 
A  dministration. 

10  CFR  Part  212  is  amended  as 
follows: 

1.  Subparagraph  VI  of  the  Fi*  factor  in 
§  212.83(c](2](iii](E)  is  amended  to  read 
as  follows: 

§212.83  Price  rule. 

*  *  *  ♦  * 

(c)  Allocation  of  increased 
costs.  *  *  * 

(2)  Formulae.  *  *  * 

(iii)  Definitions.  *  *  * 

(E)  The  “N”  Factor. 

*  *  « 

F,‘  = 

*  •  * 

(VlKaa)  Allow  an  increase  in  the  price  of 
propane,  in  sales  after  December  31, 1980 


above  the  prices  otherwise  permitted  to  be 
charged  for  propane  pursuant  to  the 
provisions  of  this  part  by  an  amount  not  in 
excess  of  8.0  cents-per-gallon  with  respect  to 
all  retail  sales  except  those  to  the 
petrochemicals  industry,  to  public  utilities 
and  to  synthetic  natural  gas  plants;  1.5  cents- 
per-gallon  with  respect  to  retail  sales  to  the 
petrochemical  industry,  to  public  utilities, 
and  to  synthetic  natural  gas  plants;  and  0.8 
cents-per-gallon  with  respect  to  all  other 
sales  (beginning  June  15, 1981  DOE  shall 
adjust  semi-annually  the  fixed  cents-per- 
gallon  amounts  on  retail  and  other  sales  to 
reflect  the  GNP  deflator);  (bb) 
notwithstanding  the  provisions  of 
subparagraph  (aa)  of  this  paragraph  (VI),  if  a 
refiner  has  records  which  document  the 
increased  marketing  costs  actually  incurred 
with  respect  to  one  or  more  particular  retail 
sales  of  propane,  except  those  to  the 
petrochemical  industry,  to  public  utilities, 
and  to  synthetic  natural  gas  plants,  such 
marketing  costs  may  be  recouped  in  such 
sales  in  lieu  of  the  marketing  costs  that  would 
otherwise  be  permitted  by  this  paragraph, 
provided  that  such  costs  are  not  included  in 
any  calculations  of  increased  costs  made 
pursuant  to  any  other  provisions  of  this  Part; 
and  *  *  * 

***** 

2.  Subparagraph  (b)(4)  in  §  212.93  is 
amended  to  read  as  follows: 

§212.93  Price  rule. 
***** 

(b)  *  *  * 

(4)  With  respect  to  sales  of  propane 
beginning  with  January,  1981:  (i)(A)  a 
seller,  which  sold  fewer  than  five  million 
gallons  of  propane  in  the  immediately 
preceding  fiscal  year,  may  charge  a 
price  in  excess  of  the  amount  otherwise 
permitted  to  be  charged  for  propane 
pursuant  to  the  provisions  of  this  section 
to  reflect  increased  non-product  costs 
which  the  seller  incurred  since  1973, 
provided  that  the  amount  of  increased 
non-product  costs  may  be  calculated 
only  pursuant  to  either  subparagraph 
(A)  of  §  212.93(b)(4)(iii),  which  permits 
computation  and  passthrough  of 
increased  non-product  costs  for  propane 
(and  not  for  butane  and  natural 
gasoline),  or  subparagraph  (B)  of 
§  212.93(b)(4)(iii),  which  permits 
computation  and  passthrough  of 
increased  non-product  costs  for 
propane,  butane  and  natural  gasoline. 

(B)  Within  30  days  from - [the 

effective  date  of  the  final  rule],  a  seller 
may  elect  on  a  one-time  basis  to  change 
its  calculation  of  the  increased  non- 
product  cost  passthrough  for  propane 
from  subparagraph  (B)  to  subparagraph 
(A).  However,  any  seller  which  elects  to 
pass  through  increased  non-product 
costs  on  sales  of  propane  pursuant  to 
subparagraph  (B)  of  §  212.93(b)(4)(iii),  in 
subsequent  months  may  not  pass 
through  increased  non-product  costs 


pursuant  to  subparagraph  (A)  of 
§  212.93(b)(4)(iii). 

(ii)  A  seller  with  total  sales  of  propane 
of  five  million  gallons  or  more  during  the 
immediately  preceding  fiscal  year  may 
charge  a  price  in  excess  of  the  amount 
otherwise  permitted  to  be  charged  for 
propane  to  reflect  increased  non-product 
costs  which  the  seller  has  incurred  since 
1973  provided  that  the  seller  calculates 
non-product  cost  increases  pursuant  to 

§  212.93(b)(4)(iii)(B). 

(iii)  Maxium  allowable  amounts  of 
increased  non-product  costs.  The 
maximum  amoimts  of  increased  non¬ 
product  costs  which  may  be  reflected  in 
prices  charged  for  propane  pursuant  to 
§  212.93(b)(4)(i)  and  (ii)  are  either: 

(A)  8.0  cents-per-gallon  with  respect 
to  all  retail  sales  of  propane  except 
those  to  the  petrochemicals  industry,  to 
public  utilities,  and  to  synthetic  natural 
gas  plants;  1.5  cents-per-gallon  with 
respect  to  retail  sales  of  propane  to  the 
petrochemicals  industry,  to  public 
'utilities  and  to  synthetic  natural  gas 
plants;  and  0.8  cents-per-gallon  with 
respect  to  all  other  sales  of  propane. 
(Beginning  Jime  15. 1981,  DOE  shall 
adjust  semi-annually  the  fixed  cents- 
per-gallon  amoimts  on  retail  sales  and 
other  sales  to  reflect  the  GNP  deflator.) 
***** 

3.  Paragraph  (b)  of  section  212.166  is 
amended  to  read  as  follows: 

§  2 1 2. 1 66  Increased  marketing  costs. 
***** 

(b)  Calculation  of  increased 
marketing  costs.  (1)  For  any  firm, 
marketing  costs  for  any  current  month 
are  calculated  by  takiiig  the  total 
amount  of  costs  incurred  by  that  firm  in 
the  twelve  month  period  ending  on  the 
last  day  of  the  month  immediately 
preceding  the  current  month  with 
respect  to  sales  of  natural  gas  liquids 
and  natural  gas  liquid  products,  divided 
by  the  total  volume  of  those  products 
sold  by  that  firm  in  that  same  twelve 
month  period.  Base  period  marketing 
costs  are  the  total  amount  of  allowable 
costs  incurred  by  the  firm  with  respect 
to  sales  of  natural  gas  liquids  and 
natural  gas  liquid  products  in  the  base 
period,  divided  by  the  total  volume  of 
those  products  sold  by  the  firm  in  the 
base  period.  In  calculating  current  and 
base  period  maketing  costs,  a  firm  shall 
follow  the  rules  hereinafter  set  forth  in 
this  paragraph  (b)  and  in  paragraph  (c) 
of  this  section.  Increased  marketing 
costs  are  the  difference  between 
marketing  costs  for  the  current  month, 
calculated  as  indicated  above,  and  base 
period  marketing  costs,  multiplied  by 
the  volume  of  natural  gas  liquids  and 
natural  gas  liquid  products  sold  by  the 
firm  in  the  current  month.  For  purposes 
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of  this  section  the  base  period  is  the  9 
month  period  beginning  January  1, 1973, 
and  ending  September  30, 1973,  plus  the 
result  of  adding  the  3-month  period 
beginning  October  1, 1972,  and  ending 
December  31, 1972,  and  the  3-month 
period  beginning  October  1, 1973,  and 
ending  December  31, 1973,  and  dividing 
that  sum  by  2.  *  *  * 


Appendix — Analysis  of  the  Economic  Impact 
of  the  Proposed  Amendments  to  the  Propane 
Pricing  Regulations 

A.  Computation  of  Allowable  Marketing  Cost 
Increases  on  A  Similar  Basis  Under  Subparts 
FandK 

Under  the  proposed  regulation,  the 
calculation  of  current  month  marketing  costs 
under  Subpart  K  would  be  amended  so  that 
independent  gas  processors  would  be 
allowed  to  average  their  allowable  marketing 
costs  over  a  recent  twelve  month  period, 
rather  than  being  limited  to  increased 
marketing  costs  computed  in  a  single  current 
month.  This  proposed  change  will  permit  gas 
processors  to  utilize  a  method  of  calculating 
increased  marketing  costs  similar  to  that 
used  by  independent  resellers  and  retailers 
under  Subpart  F.  We  believe  that  this 
modification  will  reduce  the  price  disparities 
at  the  retail  level  between  independent 
retailers  and  independent  gas  processors  that 
may  have  been  caused  by  these  different 
methods  of  calculation. 

We  do  not  believe  that  the  amount  of 
additional  costs  that  could  possibly  be 
passed  through  by  gas  processors  as  a  result 
of  this  proposed  amendment  would  be 
significant.  This  conclusion  is  based  upon  the 
fact  that  gas  processors  currently  have 
substantial  amounts  of  banked  costs  that  are 
not  being  passed  through  because  of 
competitive  market  conditions.  Accordingly, 
we  have  not  computed  a  possible  economic 
impact  for  this  amendment  because  we  have 
no  means  of  determining  to  what  extent 
propane  prices  will  increase,  and  if  there  is 
an  increase,  what  portion  of  the  increase 
would  be  attributable  to  this  proposal  rather 


than  the  passthrough  of  banked  costs 
previously  incurred. 

B.  Elimination  of  Butane  and  Natural 
Gasoline  From  the  Sales  Volume  Ceiling  , 
Applicable  to  Use  of  Fixed  Non-Product  Cost  i 
Markups  on  Propane  Sales 

The  proposed  amendment  would  eliminate  j 
the  requirement  that  butane  and  natural 
gasoline  sales  be  included  in  the  computation  I 
of  the  Five  million  gallon  ceiling  that  ' 

determines  the  eligibility  of  sellers  to  use  | 
Fixed  non-product  cost  markups  in  sales  of  ' 
propane  under  Subpart  F.  This  amendment 
would  allow  eligible  firms  to  use  Fixed  non¬ 
product  cost  markups  in  lieu  of  computing 
actual  non-product  cost  increases  incurred. 

We  do  not  anticipate  any  overall  increases  in 
propane  prices  will  result,  because  we  do  not 
believe  any  small  propane  marketers  that 
currently  calculate  actual  non-product  cost 
increases  pursuant  to  subparagraph  (B)  of 
section  212.93(b)(4](iii)  but  would  become 
eligible  to  use  the  fixed  markups  under 
subparagraph  (A)  have  increased  non¬ 
product  costs  less  than  the  permissible  fixed 
markups.  The  proposed  amendment  will  have 
the  effect  of  allowing  more  Firms  to  use  the 
simplified  method  of  computing  the  non¬ 
product  cost  passthrough. 

Allowing  more  propane  marketers  to  use 
the  Fixed  non-product  cost  markups  is 
anticipated  to  reduce  the  administrative 
burden  on  those  forms  that  select  this  option. 
We  are  unable  at  this  time  to  estimate  the 
possible  cost  savings  that  could  result  due  to 
a  lack  of  information  regarding  the  extent  of 
the  savings  that  would  be  realized  and  the 
number  of  firms  that  would  select  this  option. 

C.  Adjustment  of  Fixed  Markups  for 
Increased  Marketing  and  Non-Product  Costs 
\  For  purposes  of  determining  the  economic 
impact  of  the  amendment  to  incorporate  the 
GNP  deflator  adjustment  to  the  fixed 
markups  for  non-product  and  marketing  cost 
increases  under  Subparts  E  and  F,  data  on 
total  propane  sales  to  ultimate  consumers  for 
1978,  the  most  recent  year  for  which  data  was 
available,  was  compiled  from  published 
reports  of  the  Energy  Information 
Administration,  as  follows: 


Retail  Sales  of  Propane 


Current 

Principle  fixed 

markup 
(cents) 

Independents 

Gas  processors 

Refiners 

Total 

(Percent)' 

Billion 

gallons 

(Percent)" 

Billion 

gallons 

(Percent)" 

Billion 

gallons 

(Percent) 

Billion" 

gallons 

Residential  and  commercial..  7 

(97) 

6.4 

(1) 

0.1 

(2) 

0.1 

(100) 

6.6 

Industrial .  7 

(25) 

.3 

(19) 

.2 

(56) 

.7 

(100) 

1.2 

Chemical .  1 

(0) 

0 

(4) 

.1 

(96) 

1.3 

(100) 

1.4 

Internal  combustion .  7 

(90) 

.8 

(4) 

F) 

(6) 

.1 

(100) 

.9 

Utility  gas .  1 

(20) 

.1 

(1) 

(M 

(79) 

.4 

(100) 

.5 

Miscellaneous .  7 

(60) 

1.0 

(6) 

.1 

(34) 

.5 

(100) 

1.6 

Total . . . . 

(>0) 

8.6 

(4) 

.5 

(26) 

3.1 

(100) 

12.2 

respectively,  which  became  effective  January 
1, 1980,  represents  costs  incurred  through 
June,  1979.  From  July,  1979  through  the 
projected  fourth  quarter  of  1980  the  GNP 
deflator  has  increased  from  163.8  to  187.55,  an 
increase  of  over  fourteen  percent.  When  this 
increase  is  applied  to  these  current  retail 
markups,  a  1.0  cent  increase  results. 

The  retail  sales  volume  of  small 
independent  marketers  that  is  subject  to  the 
fixed  markup  was  estimated  based  on  the 
following  calculations.  It  is  estimated  by  DOB 
that  40  percent  of  all  propane  sales  are  by 
/small  independent  marketers  with  sales  of 
less  than  Five  million  gallons  per  year.  See 
preamble  to  amendments  to  recordkeeping 
requirements,  adopted  43  FR  27777  (June  27, 
1978J.  The  National  LP  Gas  Association 
estimates  that  35  percent  of  the  small  . 
propane  retailers  will  utilize  the  actual  cost 
approach  rather  than  the  Bxed  markup  per 
gallon  permitted  under  Subpart  F  of  the 
regulations.  Therefore,  we  estimate  that  26% 
of  the  propane  sales  of  independent 
marketers  will  be  subject  to  the  Fixed  non¬ 
product  cost  markup.  [40%  —  (40%  X  35%)]. 

Independent  marketers’  retail  sales  of 
propane  that  will  be  subject  to  the  fixed 
markup  are  estimated  to  be  2.2  billion  gallons 
per  year  (8.5  billion  gallons  X  26%).  Added  to 
sales  by  refiners  at  the  retail  level  of  1.4 
billion  gallons  per  year,'  total  retail  sales 
that  are  subject  to  fixed  markups  are 
estimated  to  be  3.6  billion  gallons.  An 
increase  of  $.01  in  the  fixed  retail  markups 
applied  to  this  volume  of  retail  sales  results 
in  an  estimated  annual  increase  of  $36.0 
million  in  costs  permitted  to  be  passed 
through  in  retail  prices  for  propane,  market 
conditions  permitting. 

Retail  Sales  to  the  Petrochemical  Industry, 
Public  Utilities  and  Synthetic  Natural  Gas 
Plants 

The  current  one  cent  fixed  markup  on  retail 
sales  by  independent  marketers  and  refiners 
to  the  petrochemical  industry,  public  utilities 
or  synthetic  natural  gas  plants  became 
effective  on  October  1, 1975.  From  that  date 
through  the  projected  fourth  quarter  of  1980, 
the  GNP  deflator  has  increased  from  128.3  to 
187.55,  an  increase  of  approximately  46 
percent.  Applying  this  46  percent  increase  to 
the  current  one  cent-per-gallon  fixed  markup, 
a  .5  cent  increase  in  the  fixed  markup  results. 

We  estimate  that  no  retail  sales  made  by 
independent  marketers  to  the  petrochemical 
industry,  public  utilities  and  synthetic  natural 
gas  plants  will  be  subject  to  the  fixed  non¬ 
product  cost  markup  for  two  reasons;  (1) 
most  of  the  propane  sales  to  these  customers 
are  made  by  reflners;  and  (2)  sales  by  any 


'  National  LP  Gas  Association  estimates. 

’  ERA  estimates. 

’  Includes  40  percent  of  butane^xopane  mixtures. 

*  Under  SO  million  gallons. 

Retail  Sales 

The  current  Fixed  markup  of  seven  cents- 


per-gallon  for  increased  non-product  and 
marketing  costs  on  retail  sales  of  propane  by 
small  independent  marketers  and  refiners 


'  Refiners  have  the  option  of  recouping  increased 
marketing  costs  actually  incurred  with  respect  to 
individual  retail  sales  of  propane  pursuant  to 
subparagraph  VI{bb)  of  the  Fi'factor  in  section 
212.83(c)(2](iii)(Ej.  Since  our  analysis  assumes  that 
all  retail  sales  by  refiners  are  made  pursuant  to  the 
permissible  fixed  markup  at  retail,  it  represents  a 
"worst  case”  analysis  of  the  economic  impact  of  the 
proposed  amendment. 
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independent  marketers  to  these  customers  When  the  estimated  annual  increased  costs 

would  probably  be  made  by  large  of  $70.3  million  are  divided  by  the  total  of  18 

independent  marketers  whose  sales  volumes  million  users  of  propane,^  the  net  impact  per 
of  propane  exceed  five  million  gallons  per  user  is  estimated  to  be  $3.91  per  year, 

year,  and  therefore  would  be  required  to  be  Estimated  annual  increased  costs  divided  by 

cost-justified  pursuant  to  section  the  12.2  billion  gallons  of  propane  sold  results 

212.93(b](4)(iii)(B].  1.7  billion  gallons  of  in  an  estimated  net  increase  per  gallon  of  0.6 

propane  sold  by  reHners  to  these  customers  cent. 

will  be  subject  to  the  fixed  markup  for  [FR  Doc.  BO-39730  Filed  12-22-so;  8:45  am) 

increased  marketing  costs.  Multiplying  the  biu-ING  code  6450-oi-m 
$.005  per  gallon  increase  by  the  total  refiner 

sales  volume  of  1.7  billion  gallons  results  in  - 

an  estimated  annual  increase  of  $8.5  million  “Estimate  provided  by  National  LP  Gas 

in  costs  permitted  to  be  passed  through  on  Association, 

sales  of  propane  to  these  customers,  market 
conditions  permitting. 

Wholesale  Sales 

The  current  fixed  markup  for  increased  , 

non-product  and  marketing  costs  on 
wholesale  sales  of  propane  by  independent 
marketers  and  refiners  is  .5  cent-per-gallon. 

The  fixed  markup  became  effective  on  April 
1. 1974  for  independent  marketers,  and  on 
October  1, 1975  for  refiners.  In  order  that  the 
regulations  provide  for  a  consistent  markup 
for  both  independent  marketers  and  refiners, 

April  1, 1974,  was  used  as  the  date  of  the  last 
increase.  From  April  1, 1974  through  the 
projected  fourth  quarter  of  1980,  the  GNP 
deflator  has  increased  from  111.3  to  187.55,  an 
increase  of  approximately  68  percent. 

Applying  this  percentage  increase  to  the 
current  fixed  markup  of  .5  cent-per-gallon 
results  in  a  .3  cent  per  gallon  increase  in  the 
fixed  markups. 

To  compute  a  "worst  case"  economic 
impact  for  wholesale  sales,  it  is  assumed  that 
the  total  retail  sales  volume  of  independent 

marketers  will  be  subject  to  the  fixed  ' 

wholesale  markups.  However,  although  we 

are  unable  to  quantify  the  volumes  involved, 

to  the  extent  that  independent  marketers  buy 

propane  from  gas  processors,  some  portion  of 

the  8.6  billion  gallons  would  not  be  subject  to 

the  increased  non-product  cost  markup. 

Multiplying  the  $.003  per  gallon  increase  by 
total  sales  of  propane  of  8.6  billion  gallons 
results  in  an  estimated  annual  increase  of 
$25.8  million  in  costs  permitted  to  be  passed 
through  on  wholesale  sales  of  propane, 
market  conditions  permitting. 

Summary 

'  The  total  economic  impact  resulting  from 
the  proposed  amendments  is  estimated  to  be 
an  annual  increase  of  $70.3  million  in  costs 
permitted  to  be  passed  through  in  propane 
'prices,  market  conditions  permitting. 

This  economic  impact  is  calculated  as 
follows; 

.  Economic 
impact 
(millions) 


Marketing  costs  computed  on  similar  basis .  0 

Elimination  of  butane  and  natural  gasoline 
from  the  sales  volume  ceiling  applicable  to 

use  of  fixed  markups .  0 

GNP  increase  of  fixed  markups: 

Retail  sales .  $36.0 

Retail  petrochemical  gas  utility  and  SNG 

sales .  6.5 

Wholesale  sales .  25.8 

Total .  70.3 


